FLORIDA 
LAW JOURNAL 


December 


VOL. XIX DECEMBER, 1945 ne No. 10 


MIDWINTER CONFERENCE OF 
BAR DELEGATES 


DECEMBER 15, 1945 
GEORGE WASHINGTON HOTEL 
JACKSONVILLE 


FLORIDA RULES OF CIVIL PROCEDURE | 
Part I, As Adopted 
Part II, As Proposed . 
By the Florida Supreme Court. 


$3.00 PER YHAR TO MEMBERS ....+. +s. » 85 CENTS PBR NUMBER 
$5.00 Nats ‘¥HAR TO. NON-MEMBERS... .. . 50 CENTS PER NUMBER 


PUBLISHED BY THE FLORIDA STATE BAR ASSOCIATION 


Editorial and Executive Office ....... The Capitol, Tallahassee, Florida, U. 8. A. 


Published monthly October to July inclusive. Entered at Tallahassee Post Office as second 
class . matter. 


If not delivered for any reason, send notice on 3578 to P. O. Box 1226, Tallahassee, Florida 


| 
= 
in at ; 
= 
: 
: 


| 


The Three Modern Wonders 


| The “One-Minute” Method for 
detecting an unseen enemy. 


The “One-Minute” Method for 
the winning of a war. | | 


| The “One-Minute” Method for 
‘finding the elusive case in point. 


x 


Get acquainted with the “Time-Shattering” method 
of briefing the authorities — through Words 
and Phrases Permanent Edition. 


Full details and free sample pages for the asking. 


WEST PUBLISHING CO. 
SAINT PAUL 2, MINN. 


| 
FA 
| 
= 
\ 
i 
‘ 


The Horida,National Bank 
of fucksonville 


Trust Doprartment 


of the Bank 
acts as Executor ox Administrator of Clales, and 
nxencders all forms of Tpuust 
and conporations 
The protection of the rights of.and furoper 
cooperation swith the Members of the Bar 
are fundamental elements of the policy 
ofoux Trust Dopeantment 


Horida Nice Prcsidentand Trust Officer 


5 
; 
1% 


FLORIDA STATUTES, 1941 


The Statutory Revision Department of the State 
offers the following legal publications: 


Volume I, Frorrpa STaTuTEs, 1941 


containing the general statutory law of the 
state through 1941, court rules, and consti- 
tutions of the United States and Florida; 


Volume IJ, Froripa 1941, 


containing the history and revision notes and 
the annotations to the statutes, court rules, 
and constitutions contained in Volume I. 


1943 CuMULATIVE SUPPLEMENT TO VoLUME I 
1943 CUMULATIVE SUPPLEMENT TO VoLuME II 


These volumes may be obtained Now from the Secretary of 
State at a cost of $10 each—1943 Cumulative Supple- 
ment to Volume I $2. 1943 Cumulative Supplement to 
Volume II $2..75— to purchasers within the State. 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 
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JONES 
LEGAL FORMS 


Ninth Edition 


ONE VOLUME 
. Will be ready for delivery 
early in 1946 


WAIT and EXAMINE the new revised JONES 
LEGAL FORMS Lefore you purchase 
any book on legal forms 


For generations, lawyers all over the country have 
used Jones as THE book for ali types of legal and 
business forms. The new edition will adhere to the 
same high standards of accuracy and usefulness as 
characterized the past eight editions. 


Approximately 3,000 pages of up-to-date forms, 
with annotations, in one volume under one index. 


THE BOBBS-MERRILL COMPANY 
Publishers 
INDIANAPOLIS 7 
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“IF A MAN GOES INTO LAW IT PAYS TO BE A MASTER OF IT.” 


(Justice Holmes.} 


Aids to Mastery... 
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classic modernized by a master. ; 
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President's Message 


By a vote of 4 to 2, the Supreme Court, on November 5, refused to grant 
the petition of J. Tom Watson, as Attorney General of Florida, for an order 
changing the rule on specifying the education required of applicants before 
being permitted to take the Bar examination in Florida. 


The petition of Mr. Watson was resisted on the grounds that 
(1) He had no right to file it as Attorney General of Florida, and 


(2) The change would be damaging to public interest and to the main- 
tenance of high professional standards among the lawyers of Florida. 


Forceful and persuasive arguments were made by James Booth, Chairman 
of the Committee on Education and Admission, and by Honorable Plant Os- 
borne, Chairman of the State Board of Law Examiners. Both of them are 
distinguished men and lawyers who have devoted liberally their time and energy 
in advancing a fairer and more efficient administration of justice in Florida. 


The Midwinter Conference of Bar Delegates will be held at the George 
Washington Hotel in Jacksonville on December 15. We will there welcome 
many of our returned veterans and make accounting of our stewardship during 
their absence. A program has been arranged based on our plans for the 
future. 


Each Bar association is urged to send delegates, and ali of the committee 
members of the State Association are urged to attend. 


Julius F. Parker, 
President. 
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PROGRAM OF THE MIDWINTER CONFERENCE 
OF BAR DELEGATES OF THE 
FLORIDA BAR ASSOCIATION 


December 15, 1945 
GEORGE WASHINGTON HOTEL, JACKSONVILLE 


THE NEW PROBATE AND GUARDIANSHIP 


Bar, Chairman of the Com- 
mittee 


AFTERNOON SESSION 2:30 P.M. 


WE CAN INTEGRATE THE BAR— 
BY LEGISLATION OR COURT RULE__..__.____ Julius F. Parker 


COMMITTEE REPORTS 
CHANCERY PRACTICE...» Edward McCarthy, Chairman 


of the Committee 

CRIMINAL LAW AND 

PROCEDURE Rex Farrior of the Tampa 
Bar, Chairman of the Com- 
mittee 

PUBLICATIONS L. Foster of the Tallahas- 

see Bar, Chairman 

PUBLIC RELATIONS. Dewey Dye of the Bradenton 
Bar, Chairman 

JUDICIARY ARTICLE... _.... Lou Bonsteel of the Miami Bar, 
Chairman 

BILL OF RIGHTS... er _..........William Fisher, Sr. of the Pen- 

, sacola Bar, Chairman 

JUVENILE DELINQUENCY... arene Erskine Landis of the De Land 
Bar, Chairman 

LEAGUE AID. Oughterson of the Stuart 

Bar, Chairman 

TAXATION AND Carles Morehead of the Miami 
Bar, Chairman 

MARRIED WOMEN’S RIGHTS... Mrs. Ethel Ernest Murrell of 
the Miami Bar, Chairman 

OIL AND GAS RIGHTS... Doyle E. Carlton of the Tampa 
Bar, Chairman 

GROUP INSURANCE 4 John Bell of the Tampa Bar, 
Chairman 


MISCELLANEOUS 
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MORNING SESSION 9:30 A.M. SHARP 


JULIUS F. PARKER... President—Presiding 

INVOCATION 

ADDRESS OF WELCOME... EE. Mitchell, Pres. 
Jacksonville Bar Association 

RESPONSE FOR THE DELEGATES... Tom Gurney of the Orlando 
Bar—Past President of the 
Association 

PLANS FOR THE NEW SUPREME 

COURT BUILDING. R. H. Chapman, Chief Justice 
of the Supreme Court of 


Florida 
REPORT ON THE PETITION OF 
J. TOM WATSON TO CHANGE THE 
RULES ON EDUCATIONAL RE- 
QUIREMENTS FOR ADMISSION 
_ TO PRACTICE _ aks James Booth of the St. Peters- 
burg Bar, Chairman of the 
committee on Education and 


Admission 
A PROPOSAL ON THE EFFECTIVE 
DATE OF NEW Holcomb of the Mami Bar 
BAR ASSOCIATION LEGISLATIVE 
ACHIEVEMENTS—1945 Charles Ausley of the Tallahas- 


see Bar, Chairman of the 
Committee on Legisation 


PRESENT STATUS OF THE 
NEW RULES. Justices Glenn Terrell and El- 


wyn Thomas of. the Supreme 
Court Committee. 


Lawrence Truett: of the Talla- 
hassee Bar, Chairman of the 
Civil Procedure Committee 


PLANS FOR REFRESHER COURSES._._.._.....J. Velma Keen of the Tallahas- 


see Bar, Chairman of the 
Committee 


WAR WORK—WHAT HAS AND 
IS BEING DONE 


eed C. H. Earnest of the West Palm: 
Beach Bar, Chairman of the 
Committee 


A NEW RULE TO PREVENT THE 

_ NEEDLESS PRINTING OF SUPREME 

COURT DECISIONS... Donald Walker of the Orlando 
Bar 
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FLORIDA RULES OF CIVIL PROCEDURE 


Honorable Walter W. Rose, May 25, 1945 
President of the Senate, 
Tallahassee, Florida. 


Dear Mr. President: 


The Legislature of 1943 enacted Chapter 21995, Laws of Florida, author- 
izing the Supreme Court to prescribe rules, forms of process, writs, pleadings, 
motions, and the practice and procedure in the Circuit Courts, Civil Courts of 
Record, and County Courts of Florida. The Act requires the Court to report 
any rules adopted by it to the ensuing Session of the Legislature. 


On petition of the State Bar Association, the Supreme Court has con- 
sidered the power delegated under this Act and deems it advisable in the in- 
terest of litigants that some revision in the rules of procedure be made. We 
have approved and hand you herewith Volume I, pages 1 to 17 inclusive (Rules 
4, 11, 12, 18, 14, 15, 16, 20, 21, 22, 23, 24, 25, 26, 27, 29, 30, 31, 32, 33, 34; omit 
28), which represents the first part of this revision. We hope to have the 
work completed and make full report, as authorized by the Act at the next 
session of the Legislature. 


It has been suggested that this presentation should have been mate 
earlier in the session but under our interpretation of the Act, this is not mate- 
rial. We do not construe the Act to give the Legislature the power to veto 
any rule or rules the Court prescribes. We construe it to delegate the power 
of the Legislature to make rules to the Court subject to modification or with- 
drawal of such power at any subsequent session. The Court, in other words, 
is clothed with power to prescribe, promulgate, and fix the date on which 
rules of procedure go into effect and the manner in which they operate. This 
report is therefore nothing more than information to the Legislature of the 
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progress made and may under the terms of the Act be submitted any day of 
the session. 


Under the Constitution as construed in this matter, (opinion filed April 
9, 1945) both this Court and the legislature are vested with the rule making 
power. In delegating its power to the court, we think the Legislature has by 
Chapter 21995 provided the best means possible to deal with the important 
matter of rule making. It provides a means by which the two departments 
may cooperate for the best results possible. Each department may be a check 
on the other and if the Legislature becomes dissatisfied it may withdraw the 
power or it may enact laws regulating procedure. Keeping rules of procedure 
current is a very difficult matter, requiring careful consideration and any 
other interpretation of the Act would defeat its purpose. The Legislature and 
the Judiciary are both interested in securing the best system of procedure 
that can be had and any rule promulgated by either should be tried before it 
is repealed or modified. This Court has for one hundred years recognized 
and upheld acts of the Legislature prescribing rules of procedure and to sug- 
gest that the Legislature may veto a rule of court before it is tried is contrary 
to every legal concept. ; 

This report is to advise you of the progress made as contemplated by Sec- 
tion 3, Chapter 21995. 

Respectfully submitted, 

ROY H. CHAPMAN, 

Chief Justice. 


Editor’s Note: Volume I as published herein has been adopted by the 
Court. Volume II is in tentative form and has not as yet been adopted by the 
Court. Is is published in order to inform the bar as to the present status of 
the whole subject matter. 


ADDENDA 


VOLUME I 
AS ADOPTED 


RULE 4. ATTORNEYS TO SIGN PLEADINGS. 


(a) Every pleading of a party represented by an attorney shall be signed 
by at least one attorney of record in his individual name, whose address shall 
be stated and who shall be duly licensed to practice law in the State of Florida, 
and he may be required by an order of court to vouch for his authority to rep- 
resent and give the address of such party. Except when otherwise specifically 
provided by rule or statute, pleadings need not be verified or accompanied by 
affidavit. The signature of an attorney constitutes a certificate by him that 
he has read the pleading; that to the best of his knowledge, information, and 
belief there is good ground to support it; and that it is not interposed for de- 
lay. If a pleading is not signed or is signed with intent to defeat the purpose 
of this rule, it may be stricken as sham and false and the action may proceed 
as though the pleading had not been served. 

(b) A party who has no attorney but represents himself shall sign his 
pleading and state his address. 


Common Law Rule 4, Federal Rule 11, and Section 7, 1931 Chancery Act. 
RULES 5 to 10 (Inclusive) 


No change. 
RULE 11. WHEN ACTION COMMENCED. DOCKET. 


(a) Every action at law shall be deemed as commenced when the declara- 
tion is filed, except that such actions as attachment and replevin shall be 
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deemed as commenced when the affidavit in attachment or the affidavit in 
replevin is filed; bond validation proceedings shall be deemed as commenced 
when the petition is filed, and other statutory proceedings shall be deemed as 
commenced when the petition or other pleading setting forth the claim of the 
party. initiating the action is filed. 

(b) Declaration Filed in Duplicate. The declaration, affidavit, petition, 
or other pleading shall be filed in duplicate, the original of which shall be 


kept on file in the clerk’s office and the copy shall be delivered to the defendant 
or his attormey on request. 


(c) When Filed in Triplicate. If there be more than one defendant, the 
declaration shall be filed in triplicate in order that two copies be available to 
the defendants. 


(d) The clerk shall keep a common law docket in which he shall enter all 
cases as they are commenced that are not criminal or are not entitled in equity. 
He shall also make memorandum entries showing the progress of the cause. 

Common Law Rule 11. Federal Rule 3. 

RULE 12. RULE DAYS ABOLISHED. PROCESS. 


(a) Rule Days are hereby abolished. Summons ad respondendum shall 
issue without praecipe upon filing the declaration except in proceedings com- 
menced by affidavit like attachment and replevin. In such cases, summons 
shall issue without praecipe when the affidavit is filed. All process shall be 
issued and served as required by law. 


(b) If there be more than one defendant, the clerk shall issue as many 
writs of summons against the several defendants as directed by the plaintiff 
or his attorney. When any summons shall be returned not executed, or im- 
properly executed as to any defendant, the plaintiff shall. be entitled to another 
summons against such defendant or defendants as often as required until due 
service is made. 


(c) Alias or pluries process may be issued at any time upon demand of 
the plaintiff or his attorney. 

Repeals Section 76.26, 63.01, 47.02, 50.04, 50.05, 50.06, 47.10, Florida 
Statutes 1941, and modifies Common Law Rule 12. 


RULE 13. SERVICE OF PLEADINGS AND PAPERS. 


(a) Every pleading subsequent to the original declaration unless the 
court otherwise orders, every order or judgment required by its terms to be 
served, every written motion unless it be one heard ex parte and every written 
notice, appearance, demand, and similar paper shall be filed in the clerk’s office 
and a copy thereof served on each party affected thereby, but no service need 
be made on parties in default for failure to appear except that pleadings as- 
serting new or additional claims for relief against them shall be served in the 
manner provided for service of summons in Rule 12. 


(b) How Made. Whenever the service hereunder is required to be made 
upon a party represented by counsel, it shall be made upon the counsel unless 
service upon the party is ordered by the court. Service upon the party or his 
counsel shall be made by delivering a copy to him or by mailing it to him at 
his last known address, or if no address is known, by leaving it with the clerk 
of the court. Leaving a copy of the service at the office or home of the party 
or his attorney in the hands of his clerk or representative shall constitute 
compliance with this rule. 

(ec) In actions where the parties are unusually numerous the court may 
on motion or on his own initiative regulate the service contemplated by this 
rule in such manner as he may find to be just and reasonable. 

See Federal Rule 5. 


; 
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RULE 14. MAY PROCEED AGAINST THOSE SERVED. 


No change except “Section 55.06, Florida Statutes 1941” is added at the 
end of the rule. 


RULE 15. PLEADINGS. 


(a) There shall be a declaration and an answer and there shall be a 
reply if the answer contains a counterclaim (set-off or recoupment) or a cross 
claim. No other pleadings except motions shall be allowed. 


(b) Demurrers, pleas, replication, rejoinder, surrejoinder, rebutter, sur- 
rebutter, and other technical defensive pleadings except motions as provided 
herein, are abolished. 


Rule 15, Common Law Rules and Rule 7, Federal Rules. 
See also Section 33, 1931 Chancery Act. 


RULE 16. DECLARATION. ATTACHING COPY OF CAUSE OF ACTION. 


(a) All bonds, notes, bills of exchange, contracts, and accounts upon 
which suit may be brought or a copy thereof or a copy of the portions thereof 
material to plaintiff’s cause of action shall be incorporated in the declaration 
and shall be taken and considered as a part thereof. In such exhibit or copy 
be not so filed the defendant shall not be bound to plead to the declaration 
until copy thereof shall have been served upon him and filed in the cause. 


(b) In the event such copy of the cause of action or material portion 
thereof be not filed with the declaration or served upon the defendant on or 
before the time for pleading, the cause may be dismissed on motion of 
defendant. 


Common Law Rule 16, paragraph b omitted and ¢c changed to b. 


RULES 17, 18, and 19. 
No change. 


(a) Declaration. The declaration must state a cause of action. A brief 
and simple statement of the ultimate facts on which the pleader relies if it 
informs the defendant of the nature of the cause against him is sufficient. 
It must contain a demand for judgment in the amount to which the pleader 
deems himself entitled. 


(b) Paragraphs; Separate Statements. All averments of the declaration 
and the answer shall be made in numbered paragraphs, the contents of each 
of which shall be limited as far as practicable to a statement of a single set 
of circumstances; and a paragraph may be referred to by number in all suc- 
ceeding pleadings. Each claim founded upon a separate transaction or oc- 
currence and each defense other than denials shall be stated in a separate 
count or defense whenever a separation facilitates the clear presentation of 
the matters set forth. Repetition of courts is not permitted. 


(c) How Presented. Claims for relief may be stated in the alternative 
if separate items make up the cause of action or if two or more causes of 
action are joined. 

(d) Joinder of Causes of Action. A pleader may set up in the same 
action as many claims or causes of action or defenses in the same right as he 
has except that replevin and ejectment shall not be joined nor shall they be 
joined with other causes of action. Florida Statutes 1941, Section 46.08. 


(e) Answer. In his answer, a pleader shall state in short and simple 
terms his defense to each claim asserted and shall admit or deny the aver- 
ments on which the adverse party relies. Denials shall fairly meet the sub- 
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stance of the averments denied. When a pleader intends in good faith to deny 
only a part of an averment, he shall specify so much of it as is true and ma- 
terial and shall deny the remainder. Unless the pleader intends in good faith 
to controvert all the averments of the proceding pleading, he may make his 
denials as specific denials of designated averments or he may generally deny 
all the averments except such designated averments as he expressly admits, 
but when he does so intend to controvert all its averments including aver- 
ments of the grounds upon which the court’s jurisdiction depends, he may do 
so by general denial. 


(f) Affirmative defenses. In pleading, a pleader shall set forth affir- 
matively accord and satisfaction, assumption of risk, contributory negligence, 
duress, estoppel, failure of consideration, fraud, illegality, laches, payment, 
release, res judicata, statute of frauds, statute of limitations, waiver and any 
other matter constituting an affirmative defense. 


(g) If the answer necessitates a reply, it shall follow the same rule of 
pleading as that required for the declaration. 


(h) Averments in a pleading to which a responsive pleading is required, 
other than those as to the amount of damage, are admitted when not denied 
in the responsive pleading. Averments in a pleading to which no responsive 
pleading is permitted shall be taken as denied. 


This rule replaces and amends Common Law Rule 20. It is also modifi- 
cation of Federal Rule 8. See also Sections 28 and 34, 1931 Chancery Act. 


RULE 21. PLEADING SPECIAL MATTERS. 


(a) Capacity. It is not necessary to aver the capacity of a party to sue 
or be sued or the authority of a party to sue or be sued in a representative 
capacity or the legal existence of an organized association of persons that is 
made a party, except to the extent required to show the jurisdiction of the 
court. When a party desires to raise an issue as to the legal existence of any 
party or the capacity of any party to sue or be sued in representative capacity, 
he shall do so by specific negative averment which shall include such support- 
ing particulars are are peculiarly within the pleader’s knowledge. 


(b) Fraud or Mistake. In all averments of fraud or mistake, the cir- 
cumstances constituting fraud or mistake shall be stated with particularity. 
Malice, intent, knowledge, or other mental attitude may be averred generally. 


(c) Conditions precedent. In pleading conditions precedent the pleader 
may aver generally that all conditions precedent have occurred or have been 
performed. Denial of performance shall be made specifically and with 
particularity. 


(d) Official Documents. In pleading official documents or acts, the 
pleader may aver that the document was issued or the act done in compliance 
with law. 


(e) Judgment. In pleading a judgment of a domestic or a foreign court, 
judicial or quasi-judicial tribunal, board, or officer, the pleader may aver the 
judgment or decision without setting up matter showing the jurisdiction to 
render it. 


(f) Time and Place. For the purpose of testing the sufficiency of a 


pleading, averments of time and place are material and shall be considered | 
like all other averments of material matter. 


(g) Special Damage. When special damages are claimed they shall be 
specifically stated. 


This rule replaces Rule 21, Common Law Rules and is taken from Rule 9, 
Federal Rules. 
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RULE 22. DEFENSES. . 


(a) When Presented. The defendant shall file his answer within twenty 
days after service of copy of the declaration upon him unless a motion to 
dismiss under subdivision (b) of this rule is made in which event the answer 
shall be filed within twenty days from the final determination of said motion. 
If the answer contains a counterclaim, the plaintiff shall file his reply thereto 
within twenty days from the service of copy of the answer upon him unless 
by stipulation of the parties or order of the court another day is indicated. 


(b). How Presented. Every defense in law or in fact to a cause of 
action for relief in any pleading, whether original claim, counterclaim, or 
cross claim shall be asserted in the responsive pleading thereto if one is 
required, except that the following defenses may at the option of the pleader 
be made by motion to dismiss: (1) lack of jurisdiction of the party or the 
subject matter, (2) improper venue, (3) insufficiency of process or the service 
thereof, (4) failure to state a cause of action upon which relief can be granted. 


A motion raising any of these defenses shall be made within ten days from 
service of summons or they may be included in the answer or other pleading 
if not filed within ten days. No defense is waived by being joined with other 
defenses in a responsive pleading or motion. If a pleading sets up a claim 
for relief to which the adverse party is not required to file and serve a respon- 


sive pleading, he may assert at the trial any defense in law or in fact to that 
claim for relief. 


(c) Preliminary Defenses. The defenses 1 to 4, subdivision (b) of this 
rule shall be heard and determined before trial on application of any party. 


(d) Bill of Particulars. Either party to a cause may before he is required 
to plead move for a more definite statement or bill of particulars to any matter 
not clearly and sufficiently pleaded. The motion shall point out the manner 
in which the pleading is defective. If the motion is granted and the order of 
the court is not obeyed within ten days after notice of the order or within 
such time as the court may fix, the court may strike the pleading to which the 
motion was directed and make such order as it deems just. A bill of particu- 


lars becomes a part of the pleading which it supplements, but it need not 
be answered. 


(e) Motion to Strike. Motion to strike the answer or any part thereof or 
any redundant, immaterial, impertinent or scandalous matter from any plead- 
ing may be made at any time within ten days after the pleading is filed or 
before responded to if it requires a response. 


(f) Consolidation of Motions. All motions permitted as defenses under 
this rule may be made at the same time unless otherwise directed by the court 
and no defense raised in one motion shall be prjudiced by that raised in 
another. The pleader may at his option include in his answer or pleading 


all motions permitted under this rule or in the same motion (defensive 
motions). 


(g) Waiver of Defenses. A party waives all defenses and objections 
which he does not present either by motion as hereinbefore provided or, if 
he has made no motion, in his answer or reply except (1) that the defense of 
failure to state a claim upon which relief can be granted, and the objection 
of failure to state a legal defense to a claim may also be made by a later 
pleading, if one is permitted, or by motion for judgment on the pleadings or 
at the trial on the merits, and except (2) that, whenever it appears by sugges- 
tion of the parties or otherwise that the court lacks jurisdiction of the subject 
matter, the court shall dismiss the action. The objection or defense, if made 
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at the trial, shall then be disposed of as provided in sub-section (h) hereof 
in the light of any evidence that may have been received. 


(h) Amendments to Conform to the Evidence. When issues not raised 
by the pleadings are tried by express or implied consent of the parties, they 
shall be treated in all respects as if they had been raised in the pleadings. 
Such amendment of the pleadings as may be necessary to cause them to con- 
form to the evidence and to raise these issues may be made upon motion of 
any party at any time, even after judgment; but failure so to amend does not 
affect the result of the trial of these issues. If evidence is objected to at the 
trial on the ground that it is not within the issues made by the pleadings, the 


- court may allow the pleadings to be amended and shall do so freely when the 


presentation of the merits of the action will be subserved thereby and the 
objecting party fails to satisfy the court that the admission of such evidence 
would prejudice him in maintaining his action or defense upon the merits. 


The court may grant a continuance to enable the objecting party to meet 
such evidence. 


This rule replaces Common Law Rule 22 and is largely from Federal 
Rule 12. 


RULE 23. MISJOINDER AND NON-JOINDER OF PARTIES. 


Misjoinder of parties is not ground for dismissal of an action. Parties 
may be dropped or added by order of the court on motion of any party or of 
its own initiative at any stage of the action and on such terms as are just. 
Any claim against a party may be severed and proceeded with separately. 


Federal Rule 21. 


RULE 24. CONSOLIDATION OF CAUSES. 


When actions involving a common question of law or fact are pending 
before the court, it may order a joint hearing or trial of any or ail the matters 
in issue in the actions; it may order all the actions consolidated and it may 
make such orders concerning proceedings therein as may tend to avoid un- 
necessary costs or delay. 


This rule is similar to Federal Rule 42. I suggest it be called Common 
Law Rule 24. See Section 20, 1931 Chancery Act. 


RULE 25. SHAM PLEAS. 


(a) If the plaintiff or defendant in any common law action or other 
proceeding under these rules deems any ple.» filed by the other party to be a 
sham plea, he may, before the cause is set for trial, move to strike said plea 
and the court, upon not less than five days. notice, shall hear said motion, 
taking evidence of the respective parties and if the motion be sustained, the 
plea shall be stricken. Default and summary judgment on the merits may in 
the discretion of the court be entered or he may for good cause shown permit 
additional pleadings to be filed. 


(b) The motion to strike shall be sworn to and shall set forth fully the 
facts on which the plaintiff relies and may be supported by affidavits. No 
traverse of the motion by the defendant shall be required. 

Same as Common Law Rule 22 except it extends the sham plea rule to 
all-pleas of defendant. I suggest it be numbered Common Law Rule 25. 


RULE 26. PRE-TRIAL PROCEDURE. 


In any common law action, after all issues are settled the court may of its 
own motion or on motion of either party to the cause direct the attorneys for 
the parties to appear before it for conference to consider: 


| 
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(1) The simplification of the issues; 
(2) The necessity or desirability of amendments to the pleadings; 


.(3) The possibility of obtaining admissions of fact and of documents 
which will avoid unnecessary proof; 


(4) The limitations of the number of expert witnesses; 
(5) Such other matters as may aid in the disposition of the action. 


The court shall make an order which recites the action taken at the con- 
ference, the amendments allowed to the pleadings, and the agreements made 
by the parties as to any of the matters considered, and which limits the issues 
for trial to those not disposed of by admissions of agreements of counsel; 
and such order when entered controls the subsequent course of the action, 
unless modified at the trial to prevent manifest injustice. The court in its 
discretion may establish by rule a pre-trial calendar on which such actions 
may be placed for trial or consideration. 


This rule is a modification of Federal Rule 16. Paragraph 5 is omitted 
and 6 is numbered 5. It was by order of this Court January 12, 1940, made 
permissive by circuit courts, 141 Fla. 327. 


RULE 27. SCOPE OF EXAMINATION AND CROSS-EXAMINATION. 


A party may interrogate any unwilling or hostile witness by leading ques- 
tions. A party may call an adverse party or an officer, director, or managing 
agent of a public or private corporation or of a partnership or association 
which is an adverse party, and interrogate him by leading questions and con- 
tradict and impeach him in all respects as if he had been called by the adverse 
party and the witness thus called may be contradicted and impeached by or 
on behalf of the adverse party also, and may be cross examined by the adverse 
party only upon the subject matter of his examination in chief. 

RULE 28. SUMMARY JUDGMENTS. 


(a) For Claimant. A party seeking to recover upon a claim, counter- 
claim, or cross-claim or to obtain a declaratory judgment may, at any time 
after the pleading in answer thereto has been served, move with or without 
supporting affidavits for a summary judgment in his favor upon all or any 
part thereof. 


(b) For Defending Party. A party against whom a claim, counterclaim, 
or cross-claim is asserted or a declaratory judgment is sought may, at any 
time, move with or without supporting affidavits for a summary judgment in 
his favor as to all or any part thereof. 


(c) Motions and Proceedings thereon. This motion with copies of all 
affidavits and papers shall be served upon counsel for the adverse party at 
least 10 days before the time specified for the hearing. The adverse party 
prior to the day of hearing may serve opposing affidavits. The judgment 
sought shall be rendered forthwith if the pleadings, depositions, and admis- 
sions on file, together with the affidavits, if any show that, except as to the 
amount of damages, there is no genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a matter of law. The amount 
of damages on all unliquidated demands shall be left to a jury unless the 
party against whom such damages are sought otherwise agrees. 


(d) Form of affidavits; Further Testimony. Supporting and opposing 
affidavits shall be made on personal knowledge, shall set forth such facts as 
would be admissible in evidence, and not conclusions, and shall show affirma- 
tively that the affiant is competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts hereof referred to in an affi- 
davit shall be attached thereto or served therewith. The court may per- 
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mit affidavits to be supplemented or opposed by depositions or by further 
affidavits. 

(e) When affidavits are Unavailable. Should it appear from the affi- 
davits of a party opposing the motion that he cannot for reasons stated present 
by affidavit facts essential to justify his opposition, the court may refuse the. 
application for judgment or may order a continuance to permit affidavits to 
be obtained or depositions to be taken or discovery to be had or may make 
such other order as is just. 


(f) Affidavits made in bad faith. Should it appear to the satisfaction 
of the court at any time that any of the affidavits presented pursuant to this 
rule are presented in bad faith or solely for the purpose of delay, the court 
shall forthwith order the party employing them to pay to the other party the 
amount of the reasonable expenses which the filing of the affidavits caused 
him to incur, including reasonable attorney’s fees, and any offending party 
or attorney may be adjudged guilty of contempt. 

Similar to Federal Rule 56. 


RULE 29. MOTIONS FOR DIRECTED VERDICTS. 


(a) When made; Effect. A party who moves for a directed verdict at 
the close of the evidence offered by an opponent may offer evidence in the 
event that the motion is not granted, without having reserved the right so to 
do and to the same extent as if the motion had not been made. A motion for 
a directed verdict which is not granted is not a waiver of trial by jury even 
though al! parties to the action have moved for directed verdicts. A motion 
for a directed verdict shall state the specific grounds therefor. 


(b) Reservation of Decision on Motion. Whenever a motion for a di- 
rected verdict made at the close of all the evidence is denied or for any reason 
is not granted, the court is deemed to have submitted the action to the jury 
subject to a later determination of the legal questions raised by the motion. 
Within 4 days after the reception of a verdict, a party who has moved for a 
directed verdict may move to have the verdict and any judgment entered there- 
on set aside and to have judgment entered in accordance with his motion for 
a directed verdict; or if a verdict was not returned such party, within 4 days 
after the jury has been discharged, may move for judgment in accordance 
with his motion for a directed verdict. A motion for a new trial may be joined 
with this motion, or a new trial may be prayed for in the alternative. If a 
verdict was returned the court may allow the judgment to stand or may re- 
open the judgment and either order a new trial or direct the entry of judgment 
as if the requested verdict had been directed. If no verdict was returned the 
court may direct the entry of judgment as if the requested verdict had been 
directed or may order a new trial. 


Similar to Federal Rule 50. 


RULE 30. DISMISSAL OF ACTIONS. 
(a) Voluntary Dismissal; Effect thereof. 


(1) ‘By Plaintiff; By Stipulation. Subject to the provisions hereof, an 
action may be dismissed by the plaintiff without order of court (i) by filing 
a notice of dismissal at any time before service of the answer of (ii) by filing 
a stipulation or dismissal signed by all the parties who have appeared gen- 
erally in the action. Unless otherwise stated in the notice of dismissal or 
stipulation, the dismissal is without prejudice. 


(2) By Order of Court. Except as provided in paragraph (1) of this 
subdivision of this rule, an action shall not be dismissed at the plaintiff's 
instance save upon order of the court and upon such terms and conditions 
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as the court deems proper. If a counterclaim has been pleaded by a defendant 
prior to the service upon him of the plaintiff’s motion to dismiss, the action 
shall not be dismissed against the defendant‘s objection unless the counter- 
claim can remain pending for independent adjudication by the court. Unless 
otherwise specified in the order, a dismissal under this paragraph is without 
prejudice. 

(b) Involuntary Dismissal; Effect thereof. For failure of the plaintiff 
to comply with any order of court, a defendant may move for dismissal of 
any action or of any claim against him. After the plaintiff has completed 
the presentation of his evidence, the defendant, without waiving his right to 
offer evidence in the event the motion is not granted, may move for a dismissal 
on the ground that upon the facts and the law the plaintiff has shown no 
right to relief. Unless the court in its order for dismissal otherwise specified, 
a dismissal under this subdivision and any dismissal not provided for in this 
rule, other than a dismissal for lack of jurisdiction or for improper venue, 
operates as an adjudication upon the merits. 


(c) Dismissal of Counterclaim or Cross Claim. The provisions of this 
rule apply to the dismissal of any counterclaim or cross-claim, A voluntary 
dismissal by the claimant alone pursuant to paragraph (1) of subdivision (a) 
of this rule shail be made before a responsive pleading is served or, if there 
is none, before the introduction of evidence at the trial or hearing. 


(d) Costs of Previously Dismissed Action. If a plaintiff who has once 
dismissed an action in any court commences an action based upon or including 
the same claim against the same defendant, the court may make such order 
for the payment of costs of the action previously dismissed as it may deem 
proper and may stay the proceedings in the action until the plaintiff has 
complied with the order. 


Similar to Federal Rule 41. 
RULE 31. SPECIAL VERDICTS AND INTERROGATORIES. 


(a) Special Verdicts. The court may require a jury to return only a 
special verdict in the form of a special written finding upon each issue of 
fact. In that event the court may submit to the jury written questions sus- 
ceptible of categorical or other brief answer or may submit written forms of 
the several special findings which might properly be made under the pleadings 
and evidence; or it may use such other method of submitting the issues and 
requiring the written findings thereon as it deems most appropriate. The 
court shall give to the jury such explanation and instruction concerning the 
matter thus submitted as may be necessary to enable the jury to make its find- 
ings upon each issue. If in so doing the court omits any issue of fact raised 
by the pleadings or by the evidence, each party waives his right to trial by 
jury of the issue so omitted unless before the jury retires he demands its 
submission to the jury. As to an issue omitted without such demand the court 
may make a finding; or, if it fails to do so, it shall be deemed to have made 
a finding in accord with the judgment on the special verdict. The finding or 
determination of such omitted fact by the court may be reviewed on appeal. 


(b) General Verdict Accompanied by Answer to Interrogatories. The 
court may submit to the jury, together with appropriate forms for a. general 
verdict, written interrogatories upon one or more issues of fact thé decision 
of which is necessary to a verdict. The court shall give such explanation or 
instruction as may be necessary to enable the jury both to make answers to 
the interrogatories and to render a general verdict, and the court shall direct 
the jury both to make written answers and to render a general verdict. When 
the general verdict and the answers are harmonious, the court shall direct the 
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entry of the appropriate judgment upon the verdict and answers. When the 
answers are consistent with each other but one or more is inconsistent with 
the general verdict, the court may direct the entry of judgment in accordance 
with the answers, notwithstanding the general verdict, or may return the jury 
for further consideration of its answers and verdict, or may order a new trial. 
When the answers are inconsistent with each other and one or more is like- 
wise inconsistent with the general verdict, the court shall not direct the entry 
of judgment but may return the jury for further consideration of its Answers 
and verdict or may order a new trial. 
Federal Rule 49. 
RULE 32. EVIDENCE IN NEW TRIALS. 


In the event of a subsequent trial because of a non suit, mistrial, reversal, 
or other cause, any evidence admitted at any former trial may be used at the 
new trial if it be relevant and it is shown to the court that the witness is out 
of the jurisdiction of the court or for any reason cannot be produced at the 
trial. 
This is a new rule that has been employed in some cases by stipulation. 
RULE 33. ASSIGNING ERROR ON RECORD IN APPEALS FROM NEW 

TRIAL. 


When any appeal from an order granting a new trial is prosecuted as 
provided by law, the appellant may assign error on rulings as to any matter 
of record and secure a ruling of the Supreme Court on any point that will 
conclude the cause or that may become pertinent to further litigation on the 
trial court. 

This is a new rule that would be very helpful to circuit judges and 
litigants in some cases. 


RULE 34. APPEALS FROM INTERLOCUTORY JUDGMENTS IN COMMON 
LAW ACTIONS. 


(a) Appeals from interlocutory judgments or order in common law may 
be prosecuted from the circuit courts to the Supreme Court by certiorari in 
the same manner that appeals from interlocutory decrees in chancery are 
prosecuted. This rule shall not preclude the review of such orders on appeal 
from final judgment. 


(b) Such appeals must be taken before the case is set for trial and 
shall be effective only on condition that petitioner file in the circuit court a 
bond to be approved by the court or the clerk with two good and sufficient 
personal sureties or by surety company authorized to do business in the 
State of Florida. The said bond shall be conditioned to pay all costs incurred 
thereby including a reasonable attorney’s fee for the respondent in the event 
the Supreme Court should determine the appeal to be frivolous, or taken 
without reasonable course or for the purpose of delay. The said bond may 
in the discretion of the trial court or Supreme Court be ordered to act as a 
stay or supersedeas of further proceedings in the cause. 


(c) If on examination of the petition for certiorari it affirmatively 
appears that the appeal is frivolous, is without substantial merit, or was 
taken for delay, it shall be the duty of the court to quash or deny the writ 
and impose the costs on the petitioner and the Supreme Court may fix within 
the terms of the bond a reasonable attorney’s fee for the respondents. By 
entering into the bond, the surety submits himself to the jurisdiction of the 
court and after motion and citation his liability for costs and attorney’s fee 
as fixed by the court may be enforced without the necessity of further action. 

(d) Oral Arguments and opinion shall be governed by the same rule as 
appeals from interlocutory appeals in equity. 


: ° 
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- This rule is in response to petition of the Junior Bar Section, State Bar 
Association, filed in January, 1945. 


VOLUME II 
AS PROPOSED 
RULE 35. DEPOSITIONS. 


(a) Depositions in actions at law may be taken as provided for taking 
depositions in suits pending in equity. 

(b) To Perpetuate Testimony. Before an action at law is instituted, a 
person/ who desires to perpetuate his testimony or that of another person 
relating to the anticipated litigation, he may do so by petition to the circuit 
court for that purpose. The petition shall show: (1) that petitioner expects 
to be a party to an action in one of the courts of the State of Florida but that 
he is at present unable to bring it, (2) the subject matter of the action and 
his interest therein, (3) the facts which he desires to establish by the pro- 
posed testimony and his reasons for perpetuating it, (4) the names and 
addresses of those he expects to be adverse parties as near as he can, (5) the 
names and addresses of the persons to be examined and the substance of the 
testimony he expects to elicit from each. He shall pray for an order authoriz- 
ing the petitioner to take the depositions of the persons to be examined for 
the purpose of perpetuating their testimony. 


(c) At least ten days before applying for the order to take the deposi- 
tions petitioner shall serve a copy of his petition with notice of the time and 
place he will apply for the order on each person named as an adverse party. 
If service carnot be made upon any adverse party, the court may make such 
order as is just by publication or otherwise and if the adverse parties are not 
represented the court shall designate an attorney to represent them or he 
(the court) may cross examine deponent. If any adverse party is a minor or 
incompetent the court may appoint a guardian to represent him. 


(d) The court may determine whether the examination shall be oral or 
by written interrogations, the scope it may take to satisfy the ends of justice, 
the witnesses to be examined, and he may in all respects conduct it under 
such rules as he may deem wise and proper. 


(e) The evidence so taken shall be admissible in evidence in the courts 
of the State and may be used in any action involving the same subject matter 
subsequently brought in a state court. 


(f) Depositions may be taken before any officer authorized to admin- 
ister oaths or other person directed by the court or the parties may stipulate 
in writing the time, place, and before whom the deposition may be taken. 


(g) (1) When Depositions May be Taken. By leave of court after jur- ~ 
isdiction has been obtained over any defendant or over property which is the 
subject of the action or without such leave after an answer has been served, 
the testimony of any person, whether a party or not, may be taken at the in- 
stance of any party by deposition upon oral examination or written interroga- 
tories for the purpose of discovery or for use as evidence in the action or for 
both purposes. The attendance of witnesses may be compelled by the use 
of subpoena as provided by law. The deposition of a person confined in 


prison may be taken only by leave of court on such terms as the court 
. prescribes. 


(2) Scope of Examination. Unless otherwise ordered by the court as 
provided for herein, the deponent may be examined regarding any matter, not 
privileged, which is relevant to the subject matter involved in the pending 
action, whether relating to the claim or defense of the examining party or to 
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the claim or defense of any other party, including the existence, description, 
nature, custody, condition, and location of any books, documents, or other 
tangible things and the identity and location of persons having knowledge of 
relevant facts. 

(3) Examination and cross-examination. Examination and cross-exami-. 
nation of deponents may proceed as permitted at the trial. 


(4) Use of Depositions. At the trial or upon the hearing of a motion 
or an interlocutory proceeding, any part or all of a deposition, so far as ad- 
missible under the rules of evidence, may be used against any party who was 
present or represented at the taking of the deposition or who had dué notice 
thereof, in accordance with any one of the following provisions: 


[a] Any deposition may be used by any party for the purpose of con- 
contradicting or impeaching the testimony of deponent as a witness. 


{b] The deposition of a party or any one who at the time of taking the 
deposition was an officer, director, or managing agent of a public 
or private corporation, partnership, or association which is a party 
may be used by an adverse party for any purpose. 


[c] The deposition of a witness, whether or not a party, may be used by 
any party for any purpose if the court finds: (1) that the witness is 
dead, or (2) that the witness is at a greater distance than 100 miles 
from the place of trial or hearing, or is out of the United States, 
unless it appears that the absence of the witness was procured by 
the party offering the deposition; or (3) that the witness is unable 
to attend or testify because of age,.sickness, infirmity, or imprison- 
ment, or (4) that the party offering the deposition has been unable 
to procure the attendance of the witness by subpoena, or (5) upon 
application and notice, that such exceptional circumstances exist as 
to make it desirable, in the interest of justice and with due regard 
to the importance of presenting the testimony of witnesses orally 
in open court, to allow the deposition to be used. 

[d] If only part of a deposition is offered in evidence by a party, an 
adverse party may require him to introduce all of it which is relevant 
to the part introduced, and any party may introduce any other parts. 


(5) Substitution of parties does not affect the right to use depositions 
previously. taken; and, when an action has been dismissed and another action 
involving the same subject matter is afterwards brought between the same 
parties or their representatives or successors iti interest, all depositions law- 
fully taken and duly filed in the former action may be used in the latter as if 
originally taken therefor. 


(6) Objections to Admissibility. Subject to the provisions hereof ob- 
jection may be made at the trial or hearing to receiving in evidence any 
deposition or part thereof for any reason which would require the exclusion 
of the evidence of the witness were then present and testifying. 


(7) Effect of Taking or Using Depositions. A party shall not be deemed 
to make a person his own witness for any purpose by taking his deposition. 
The introduction in evidence of the deposition or any part thereof for any 
purpose other than that of contradicting or impeaching the deponent makes 
the deponent the witness of the party introducing the deposition, but this 
shall not apply to the use of an adverse party of a deposition as described in 
paragraph 4[b] of subdivision 4 of this rule. At the trial or hearing any 
party may rebut any relevant evidence contained in a deposition whether — 
introduced by him or by any other party. 
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(8) Depositions may be taken before such officer as they may be taken 
before in equity proceedings. 


(9) If the parties so stipulate in aetetiie depositions may be taken before 
any person, at any time or place upon any notice, and in any manner and 
when so taken may be used like other depositions. 


(1) Notice of Examination; Time and Place. A party desiring to take 
the deposition of any person upon oral examination shall give reasonable 
notice in writing to every other party to the action. The notice shall state the 
time and place for taking the deposition and the name and address of each 
person to be examined, if known, and, if the name is not known, a general 
description sufficient to identify him or the particular class or group to which 
he belongs. On motion of any party upon whom the notice is served, the 
court may for cause shown enlarge or shorten the time. 


(11) Orders for the Protection of Parties and Deponents. After notice 
is served for taking a deposition by oral ‘examination, upon motion seasonably 
made by any party or by the person to be examined and upon notice and for 
good cause shown, the court in which the action is pending may make an 
order that the deposition shall not be taken, or that it may be taken only at 
some designated place other than that stated in the notice, or that it may be 
taken only on written interrogatories, or that certain matters shall not be 
inquired into, or that the scope of the examination shall be limited to certain 
matters, or that the examination shall be held with no one present except the 
parties to the action and their officers or counsel, or that after being sealed 
the deposition shall be opened only by order of the court, or that secret 
processes, developments, or research need not be disclosed, or that the parties 
shall simultaneously file specified documents or information enclosed in sealed 
envelopes to be opened as directed by the court; or the court may make any 
other order which justice requires to protect the party or witness from 
annoyance, embarrassment, or oppression. 


(12) Record of Examination; Oath; Objections; Submitting Written 
Cross Questions. The officer before whom the deposition is to be taken shall 
put the witness on oath and shall personally, or by some one acting under his 
direction and in his presence, record the testimony of the witness. The testi- 
mony shall be taken stenographically and transcribed unless the parties agree 
otherwise. All objections made at the time of the examination to the qualifi- 
cations of the officer taking the deposition, or to the manner of taking it, or 
to the evidence presented, or to the conduct of any party, and any other 
objection to the proceedings, shall be noted by the officer upon the deposition. 
Evidence objected to shall be taken subject to the objections. In lieu of par- 
ticipating in the oral examination, parties served with notice of taking a 
deposition may transmit written interrogatories to the officer, who shall 
propound them to the witness and record the answers verbatim. 


(13) At any time during the taking of the deposition, on motion of any 
party or of the deponent and upon a showing that the examination is being 
conducted in bad faith or in such manner as unreasonably to annoy, embarrass, 
or oppress the deponent or party, the court in which the action is pending or 
the court in the circuit where the deposition is being taken may order the 
officer conducting the examination to cease forthwith from taking the depo- 
sition, or may limit the scope and manner of the taking of the deposition as 
provided in subdivision (11). If the order made terminates the examination, 
it shall be resumed thereafter only upon the order of the court in which the 
action is pending. Upon demand of the objecting party or deponent, the 
taking of the deposition shall be suspended for the time necessary to make a 
motion for an order. In granting or refusing such order the court may im- 
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pose upon either party or upon the witness the requirement to pay such costs 
or expenses as the court may deem reasonable. ‘ 

(14) Submission to Witness; Changes; Signing. When the testimony is 
fully transcribed the deposition shall be submitted to the witness for examina- 
tion and shall be read to or by him, unless such examination and reading are 
waived by the witness and by the parties. Any changes in form or substance 
which the witness desires to make shall be entered upon the deposition by 
the officer with a statement of the reasons given by the witness for making 
them. The deposition shall then be signed by the witness, unless the parties 
by stipulation waive the signing or the witness is ill or cannot be found or 
refuses to sign. If the deposition is not signed by the witness, the officer shall 
sign it and state on the record the fact of the waiver or of the illness or 
absence of the witness or the fact of the refusal to sign together with the 
reason, if any, given therefor; and the deposition may then be used as fully 
as though signed, unless on a motion.to suppress under subsections (17) and 
(18) hereof the court holds that the reasons given for the refusal to sign 
require rejection of the deposition in whole or in part. 

(15) Certification and Filing by Officer; Copies; Notice of Filing. 

[a] The officer shall certify on the deposition that the witness was duly 
sworn by him and that the deposition is a true record of the testi- 
mony given by the witness. He shall then securely seal the deposi- 
tion in an envelope indorsed with the title of the action and marked 
“Deposition of (here insert name of witness)” and shall promptly 
file it with the court in which the action is pending or send it by 
registered mail to the clerk thereof for filing. 


[b] Upon payment of reasonable charges therefor, the officer shall 
furnish copy of the deposition to any party or to the deponent. 


[c] The party taking the deposition shall give prompt notice of its filing 
to all other parties. 


(16) Failure to Attend or To Serve Subpoena; Expenses. 


[a] If the party giving the notice of the taking of a deposition fails to 
attend and proceed therewith and another party attends in person 
or by attorney pursuant to the notice, the court may order the party 
giving the notice to pay to such other party the amount of the rea- 
sonable expenses incurred by him and his attorney in so attending, 
including reasonably attorney’s fees. 

{[b] If the party giving the notice of the taking of a deposition of a 
witness fails to serve a subpoena upon him and the witness because 
of such failure does not attend, and if another party attends in 
person or by attorney because he expects the deposition of that wit- 
ness to be taken, the court may order the party giving the notice to 
pay to such other party the amount of the reasonable expenses 

‘incurred by him and his attorney in so attending, including reason- 
able attorney’s fees. 

(17) Effect of Errors and Irregularities in Depositions. 


[a] As to Notice. All errors and irregularities in the notice for taking 
a deposition are waived unless written objection is promptly served 
upon the party giving the notice. 

{[b] As To Disqualification of Officer. Objection to taking a deposition 
because of disqualification of the officer before whom it is to be 
taken is waived unless made before the taking of the deposition 
begins or as soon thereafter as the disqualification becomes known 
or could be discovered with reasonable diligence. 
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[ce] As To Taking of Deposition. Objections to the competency of a 
witness or to the competency, relevancy, or materiality of testimony 
are not waived by failure to make them before or during the taking 
of the deposition, unless the ground of the objection is one which 
might have been obviated or removed if presented at that time. 

Errors and irregularities occuring at the oral examination in 
the manner of taking the deposition, in the form of the questions or 
answers, in the oath or affirmation or in the conduct of parties and 
errors of any kind which might be obviated, removed, or cured if 
promptly presented, are waived unless seasonable objection thereto 
is made at the taking of the deposition. 


(18) As To Completion and Return of Deposition. Errors and irregu- 
larities in the manner in which the testimony is transcribed or the deposition . 
is prepared, signed, certified, sealed, indorsed, transmitted, filed, or otherwise 
dealt with by the officer hereunder are waived unless a motion to suppress 
the deposition or some part thereof is made with reasonable promptness after 
such defect is, or with due diligence might have been, ascertained. 

(19) Discovery and Production of Documents and Things For Inspection, 
Copying, or Photographing. Upon motion of any party showing good cause 
therefor and upon notice to all other parties, the court in which an action is 
pending may (1) order any party to produce and permit the inspection and 
copying or photographing by or on behalf of the moving party, of any desig- . 
nated documents, papers, books, accounts, letters, photographs, objects, or 
tangible things, not privileged, which constitute or contain evidence material 
to any matter involved in the action and which are in his possession, custody, 
or control; or (2) order any party to permit entry upon designated land or 
other property in his possession or control for the purpose of inspecting, 
measuing, surveying, or photographing the property or any designated relevant 
object or operation thereon. The order shall specify the time, place, and 
manner of making the inspection and taking the copies and photographs and 
may prescribe such terms and conditions as are just. 


(20) Admission of Facts and of Genuineness of Documents. 


[a] Request For Admission. At any time after the pleadings are closed, 
a party may serve upon any other party a written request for the 
admission by the latter of the genuineness of any relevant docu- 
ments described in and exhibited with the request or of the truth 
of any relevant matters of fact set forth therein. Copies of the 
documents shall be delivered with the request unless copies have 

already been furnished. Each of the matters of which an admission 
is requested shall be deemed admitted unless, within a period desig- 
nated in the request, not less than 10 days after service thereof or 
within such further time as the court may allow on motion and 
notice, the party to whom the request is directed serves upon the 
party requesting the admission a sworn statement either denying 
specifically the matters of which an admission is requested or setting 
forth in detail the reasons why he cannot truthfully either admit 
or deny those matters. 


[b] Effect of Admission. Any admission made by a party pursuant to 
such request is for the purpose of the pending action only and 
neither constitutes an admission by him for any other purpose nor 
may be used against him in any other proceeding. 

(21) Refusal to Answer. If a party or other deponent refuses to answer 

any question propounded upon oral examination, the examination shall be 
completed on other matters or adjourned, as the proponent of the question 


‘ 
‘ 
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may prefer. Thereafter, on reasonable notice to all persons affected thereby, 
he may apply to the court in which the cause is pending, or any circuit court: 
in the State of Florida, for an order compelling an answer. 


FAILURE TO COMPLY WITH ORDER 


(1) Contempt. If a party or other witness refuses to be sworn or refuses 
to answer any question after being directed to do so by the court, 
the refusal may be considered a contempt of court. 


(2) Other Consequences. If any party or an officer or managing agent 
of a party refuses to obey an order made under this rule requiring 
him to answer designated questions, or an order to produce any 
document or other thing for inspection, copying, or photographing 
or to permit it to be done, or to permit entry upon land or other 
property, the court may make such orders in regard to the refusal 
as are just, and among others the following: 


[a] An order that the matters regarding which the questions were asked, 
or the character or description of the thing or land, or the contents 
of the paper, or the physical or mental conditions of the party, or 
any other designated facts shall be taken to be established for the 


purposes of the action in accordance with the claim of the party 
obtaining the order; 


[bj] An order refusing to allow the disobedient party to support or 
oppose designated claims or defenses, or prohibiting him from intro- 
ducing in evidence designated documents or things or items of 
testimony or from introducing evidence of physical or mental 
conditions; 


[ec] An order striking out pleadings or parts thereof, or staying further 

proceedings until the order is obeyed, or dismissing the action or 

- proceeding or any part thereof, or rendering a judgment by default 
against the disobedient party; 

[d}] In lieu of any of the foregoing orders or in addition thereto, an 

order directing the arrest of any party or agent of a party for dis- 


obeying any of such orders except an order to submit to a physical 
or mental examination. 


(22) Expenses on Refusal to Admit. If a party after being served with 
a request to admit the genuineness of any documents or the truth of any 
matters of fact, serves a sworn denial thereof and if the party requesting the 
admissions thereafter proves the genuineness of any such document or the 
truth of any such matter of fact, he may apply to the court for an order re- 
quiring the other party to pay him the reasonable expenses incurred in making 
such proof, including reasonable attorney’s fees. Unless the court finds that 
there were good reasons for the denial or that the admissions sought were of 
no substantial importance, the order shall be made. 

This is an adaptation of Federal Rules 26, 29, 30, 32, 34, 36, and 37. 


MICHIGAN COURT RULES 
RULE 40. PRODUCTION OF BOOKS AND PAPERS. 


(1) Application may be made by petition to any court of record in term 
time, or to the judge thereof in vacation, to compel the production and dis- 
covery of books, papers and documents relating to the merits of any action 


or suit pending in such court, or of any defense to such action or suit, in the 
following cases: 


(a) By the plaintiff, to compel the discovery of papers or documents 
in the possession of or under the control of the defendant, which may be 


q 
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necessary to enable the plaintiff to declare or answer to any pleading of the 
defendant. 


(b) The plaintiff may be compelled to make the discovery of papers or 
documents, where the same shall be necessary to enable the defendant to 
answer any pleading of the plaintiff. 


(ec) The plaintiff may be compelled, after declaring, and the defendant, 


after pleading, to produce and discover all papers or documents on which the 
action or defense is founded. f 


(d) After issue joined in any action, either party may be compelled to 
produce and discover all such books, papers and documents as may be neces- 
sary to enable the party applying for such discovery to prepare for the trial 
of the cause. 

(2) The petition for such discovery shall state the facts and circum- 
stances which the same is claimed, and shall be verified by affidavit, stating 
that the books, papers and documents whereof discovery is sought are not in 
the possession or under the control of the party applying therefor, and that 
the party making such affidavit is advised by his counsel and verily believes, 
that the discovery of the books, papers or documents, mentioned in such 
petition, is necessary to enable him to declare, or answer, or to prepare for 
trial, as the case may be. Notice of the hearing of such petition shall be given 
as provided in Rules 8, 9, and 10. 

(3) The rule granting the discovery shall specify the mode in which the 
same is to be made, which may be either by requiring the party to deliver 
sworn copies of matters to be discovered, or by requiring him to produce and 
deposit the same with the clerk of the court in which the trial is to be had. 
The order shall also specify the time within which the discovery should 
be made. 

(4) The Court, or presiding judge thereof, in granting such order, shall 
be governed by the principles and practice of the court of chancery in com- 
pelling discovery, except that the costs of such proceedings shall always be 
awarded in the discretion of the court. 


(5) Every such order may be vacated by 
granting the same: 


(a) Upon satisfactory evidence that it should not have been granted. 
(b) Upon the discovery sought being obtained. 


(c) Upon the party required to make discovery denying on oath the 


possession or control of the books, papers, or documents ordered so to be 
produced. 


the court, or the judge 


(6) When an order directing the discovery of books, papers, or docu- 
ments has been made, the court may, in its discretion and on terms, order a 
stay of proceedings until such order for discovery shall have been complied 
with or vacated; and the party obtaining such order, after the same shall have 
been complied with or vacated, shall have the like time to declare, plead or 
answer to which he was entitled at the time of making the order. 


(7). In case of the party refusing or neglecting to obey such order for 
a discovery, within such time as the court shall deem reasonable, the court 
may nonsuit him, or may strike out any plea or notice he may have given, or 
may debar him from any particular defense in relation to which such dis- 
covery was sought; and the power of the court to compel such discovery shall 
be confined to the remedies herein provided, and shall not extend to authoriz- 


ing any other proceedings against the person or property of the party so 
refusing or neglecting. 


é 
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(8) The books, papers and documents, or sworn copies thereof, produced 
under any order made in pursuance of the preceding rules, shall have the same 
effect, when used by the party requiring them, as if produced upon notice 
according.to the practice of the court. 


RULE 41. DISCOVERY BY DEPOSITION AND EXAMINATION AS TO > 


INJURIES. 


(1) On application, notice and hearing, any court of record may, in its 
discretion, in any civil action therein pending at any time before trial, au- 
thorize and order the taking of the deposition of the opposite party or parties, 
its or their officers and agents, or of any person who for such opposite party 
has verified a pleading or an affidavit attached thereto; also of the plaintiff’s 
assignor, if any, from or through whom plaintiff became possessed of his 
rights in the subject matter of the suit. The scope of such deposition, the 
time, the place, the person before whom the same is to be taken and the 
manner of taking the deposition may be fixed in such order; and the court may 
require the party who proposes to take such deposition or its or his agent also 
to appear and submit to examination at the taking of such deposition. 

(2) In any action for damages for injuries to person or property, or 
to recover upon any policy of insurance respecting sickness or bodily injuries 
or damages or injuries to property, physical examination of the person, sick 
or injured, by physicians, or of the property damaged or injured by the de- 
fendant or his agent or of the property alleged to have caused the damage or 
injury, may be ordered in advance of the trial, or motion with due notice, 
upon such just and reasonable terms and conditions as the court may prescribe. 


RULE 42. ADMISSIONS FROM ADVERSE PARTY. 


(1) Any party may exhibit to any other party or parties, or his or their 
attorneys, at any time before trial, any paper material to the action, with a 
notice in writing for an admission of genuineness. Within 10 days after such 
paper is exhibited and request made to any party, and copy thereof furnished 
if demanded, such party shall (a) admit the genuineness of the paper ex- 
hibited, or (b) serve upon the party requesting the admission a sworn state- 
ment either denying the genuineness of the paper, or setting forth the reasons 
why he cannot truthfully either admit or deny the genuineness of such paper. 
Any such admission shall be for the purpose of the pending action only. 


(2) Where the genuineness of a paper is thus denied by such party, or 
neither admitted nor denied, and is subsequently proven upon trial, the court 
may, if it finds such denial or refusal was unreasonable, order the party from 
whom the admission was sought to pay the expenses incurred in proving such 


paper, including a reasonable counsel fee for the time and attention devoted 
thereto. 


(3) When any public records are to be used as evidence, the party in- 
tending to so use them may prepare a copy, synopsis or abstract of them in so 
far as they are to be used, and may seasonably present such copy, synopsis 
or abstract to the adverse party with a notice in writing for its admission as 
evidence, together with certified copies of the original record, and such copy, 
synopsis or abstract shall thereupon be admissible in evidence as admitted 
facts in the case if otherwise admissible, except in so far as its inaccuracy 
shall be pointed out by the adverse party in an affidavit filed and served 
within 10 days after service of such notice and certified copies, and not less 


than 4 days before the case shall be called for trial, or within such further © 


time as may be allowed by the court. 


(4) Any party, by notice in writing, given not later than 10 days before 
the trial, may call on any other party to admit, for the purposes of the cause, 
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matter or issue only, any specific fact or facts mentioned in such notice. In 
case of refusal or neglect to admit the same within ten days after service of 
such notice, or within such further time as may be allowed by the court or a 
judge, the expenses incurred in proving such fact or facts, including a rea- 
sonable counsel fee for the time and attention devoted thereto, must be ascer- 
tained at the trial and paid by the parfy so neglecting or refusing, whatever 
the result of the cause, matter or issue may be, unless at the trial or hearing, 
the court or a judge certify that the refusal to admit was reasonable, or un- 
less the court or a judge, at any time, shall order or direct otherwise. Any 
admission made in pursuance of such notice is to be deemed to be made only 
for the purposes of the particular cause, matter or issue, and not as an ad- 
mission to be used against the party on any other occasion or in favor of any 
person other than the party giving the notice. The court or a judge, at any 
time, may allow any party to amend or withdraw any admission so made on 
such terms as may be just. 


J. THOMAS GURNEY, Orlando 
lawyer, was unanimously elected 
Chairman of the State Board of Con- 


Judge Campbell and Judge McClellan 
are outstanding attornevs and their 
partnership will make a strong legal 


trol in Gainesville on October 13th. 
A native of Ripley, Mississippi, Gur- 
ney has practiced law in Orlando since 
1923. He is a former President of 
the State Bar Association. Gurney 
was a member of the law firm of Giles 
and Gurney in Orlando until the firm 
was dissolved recently and now main- 
tains his own office. 


JUDGE F. M. CAMPBELL has an- 
nounced that he will enter a partner- 
ship with Judge H. V. McCLELLAN 
for the practice of law in Blountstown. 
Judge Campbell will maintain his of- 
fice in Wewahitchka and will continue 
to live there but will divide his time 
between the Blountstown law offices 
and his Wewahitchka office. Both 


firm which will enjoy a wide practice 
in West Florida. 


MANLEY P. CALDWELL, West 
Palm Beach attorney, has_ recently 
been appointed Attorney for the Board 
of Commissioners of Everglades 
Drainage District. The Board head- 
quarters are in West Palm Beach. 


-W. R. DECOSTAS and WALLACE 
N. MAER, announce that ROBERT L. 
FLOYD, formerly associated with Fed- 
eral Bureau of Investigation, and 
member of the District of Columbia 
Bar has been admitted as a partner 
for the general practice of law under 
the firm name DECOSTAS, MAER 
and FLOYD, 1004-5 Biscayne Build- 
ing, Miami 32, Florida. 


A 
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Lawyers Returning prom Armed Forces 


LT. COMDR. JOHN CARRINGTON 
GRAMLING, Jr., has re-entered the 
practice of law as an associate of his 
father, J. C. Gramling, Sr., in the 
Congress Building in Miami, after 
serving in the U. S. Coast Guard since 
January, 1942. He was discharged 
last month. He served four months 
of basic training at St. Augustine and 
then went into Atlantic coastwise con- 
voy duty between Key West and New 
York. After several months in that 
division he became administrative of- 
ficer at Floyd Bennett air station in 
New York, from which post he re- 
entered convoy service aboard the at- 
tack troop transport Cambria. Gram- 
ling later was transferred to Norfolk, 
Va., under the Fifth Naval District, 
where he served a year patrolling the 
Virginia coast. Transferred to Fort 
McHenry, Baltimore, Md., he became 
officer in Charge of the damage con- 
trol school, where he wrote a lengthy 
technical damage control manual for 
escort type vessels. The book was 
used throughout the coast guard serv- 
ice. During his regime the damage 
control school trained 800 officers and 
2,000 enlisted men. 


WILLIAM D. (BILL) ROBERT- 
SON, attorney, is back home in Mil- 
ton, after serving with the Seabees of 
the Navy for the past 35 months. Mr. 
Robertson enlisted in the Navy on No- 
vember 14, 1942 as a Yoeman Second 
‘Class Petty Officer, and has served 
in the legal department of the Sea- 
bees of the Navy during his entire 
service. He was first stationed at 
Norfolk, Va., at Camp Allen where he 
was in charge of summary court mar- 
tial work in Captain Ware’s office. 
When Camp Allen was closed to the 
Seabees he transferred to Camp Perry 
and served there in the Courts and 
boards office in the same capacity for 
a number of months, until he was 
given the rating of Chief Yoeman 
Petty Officer and assigned to the Civil 
Engineer Corps Officer Training 
School, teaching Naval Law Courts and 


Boards procedure to commissioned of- 
ficers. He was then transferred with 
the Officer Training School to Camp. 
Endicott, Davisville, R. I., and has 
been teaching in the same work for 
the past 16 months. Robertson has 
been practicing law in Milton for ten 
years before he went into service and 
will make an announcement about the 
reopening of his office soon. 


Coleman & Cook, Attorneys and 
Counselors at Law, 801 Harvey Build- 
ing, West Palm Beach, Florida, an- 
nounce the relief from active duty of 
WILBUR E. COOK, Major, U. S. 
Army Air Forces, and his resumption 
of the practice of law with the firm 
on November 1st, 1945. Mr. Cook 
entered active duty August 10, 1942. 
For about two years was on duty with 
the Third Air Forces at Tallahassee, 
Florida. Then for 14 months did war 
eontract termination work in New 
York, N. Y., with Air Technical Serv- 
ice Command. 


PHILIP. D. BEALL, Jr., prominent 
youne attorney, who has been in the 
armed service, has returned to Pensa- 
cola, and is now reopening his law 
offices in Room 914 of the Florida 
National! Bank Building. Mr. Beall 
was a lieutenant in the Army Air 
Corps and was shot down over Ger- 
many and captured while serving as 
a bombardier aboard a B-17. He spent 
16 months in a German prison camp 
and was finally liberated by Russian 
troops. Before entering the service 
he was attorney for the Escambia 
County School Board. It is expected 
he will resume those duties as soon 
as the board meets and takes action. 
He is the son of the late Senator 
Philip D. Beall. 


1ST LT. ALFRED M. FRANKLIN, 


_ JAGD, who lives at 1033 Almeria Ave- 


nue, Coral Gables, has been honorably 
discharged from the Army Air Forces 
at the separation center at Drew Field. 
Prior to entering the service, Lt. 
Franklin was a member of the law 
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firm of Blackwell, Walker and Gray. 
He will resume the practice of law 
with this firm after he and his wife, 
Eileen G. Franklin, return to Miami. 


LT. CHARLES E. FISHER has 
been placed on terminal leave from the 
U. S. Naval Reserve and has resumed 
his former law practice with Fisher 
and Sauls, Florida Bank Building, St. 
Petersburg. Lt. Fisher entered the 
navy in 1942 and served in the Pacific 
from March, 1943, until April, 1945, 
as an LCI skipper. He saw action in 
the invasions of Saipan, Guam and 
Iwo Jima and shares in a Presidential 
citation awarded his ship. Fisher re- 
cently was presented the Navy Cross 
by Secretary of the Navy Forestal for 
his extraordinary heroism in combat 
action at Iwo Jima. He previously 
had been awarded the Silver Star 
medal for gallantry in action at Guam. 


MAJ. CARROLL R. RUNYON, St. 
Petersburg City Attorney, on leave of 
absence for war service arrived in St. 
Petersburg October 15th, following his 
discharge from Finney General hospi- 
tal at Thomasville, Ga. After going 
through the rigors of many climates, 
mainly hot, he had a heart attack in 
Manila and spent five months in a 
hospital there. He then was taken by 
transport to another military hospital 
in New Guinea and thence to the 
States for convalescence. He looks 
fit, and says he feels so, but an army 
board vetoed further active military 
service. The Major, after entering 
the Pacific area in October, 1943, was 
either judge advocate or assistant 
judge advocate in three island com- 
mands and completed active service as 
assistant judge advocate on the staff 
of Gen. Douglas MacArthur. Strictly 
speaking, this was at the headquart- 
ers of “USAFFE” short for U. S. 
Army Forces, Far East. The judge 
advocate personnel followed the land- 
ing on Leyte and Luzon in the Philip- 
pines, only a few days after the “first 
wave” and Runyon was in Manila 
while plenty of shooting was going on. 
He was first stationed in New Cale- 
donia, then on Elate in the New Heb- 


rides, then with the Fourth Island 
Command under Gen. Fred Wallace. 
In each of his posts Maj. Runyon was 
concerned entirely with military jus- 
tice in which he was official adviser 
to the general in command. On the 
MacArthur staff, first in Hollandia, 
then in the Philippines, he reviewed 
capital punishment cases and questions 
of dismissal of officers for final judg- 
ment at the top. 


WILLIAM P. ALLEN, formerly of 
Bartow, has returned from the war 
to reopen his law offices in Bartow. 
He plans now to open offices in the 
Professional Building, directly in front 
of the Court House. Allen practised 
law in Bartow for 10 years between 
1926 and 1936 when he left to go to 
Tallahassee as assistant state attor- 
ney general. In this position his du- 
ties involved the trial of a great ma- 
jority of the cases of the states attor- 
ney office before the Supreme Court 
of Florida and before the United 
States Supreme Court. He handled 
most of the actual trial procedure in 
the state’s tax cases, railroad valida- 
tions, gas distribution, the Florida 
boundary line dispute and the Ever- 
glades drainage bond cases. Allen re- 
signed as assistant attorney general 
in 1939 to practice law in Tallahassee 
as a member of the law firm of Keen 
& Allen from which firm he left in 
1942 to enter the United States Naval 
service. He returned from the Pa- 
cific on October 2, 1945. While sta- 
tioned at Pearl Harbor he served as 
chief of the Discipline Division. 


COMMANDER VICTOR HUTCH- 
INS, USNR, Orange County Judge 
since 1925, has been transferred to 
inactive duty in the Naval Reserve at 
the Jacksonville Naval Separation 
Center. Commander Hutchins, grant- 
ed leave of absence by Governors Hol- 
land and Caldwell after 16 years of 
continuous service on the bench, ex- 
pects to resume his duties as Judge. 
A member of the Reserve since 1927, 
the commander was called to active 
duty in April 1941. From that date 
until 1943 he acted as head of the In- 
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telligence Division of the Jacksonville 
Naval Air Station. From 1943 until 
V-J Day Commander Hutchins was 
successively executive officer of Pa- 
cific Group 12; executive officer of 
Advance base 17; operations officer 
of the 15th Blimp Squad and com- 
manding officer of Landing Craft 
Unit 44. Before being returned to 
the states for separation Commander 
Hutchins was based at Guam and on 
Okinawa as commanding officer of the 
Landing Craft Unit 17. At this last 
base his unit participated in some of 
the heaviest air fighting of the entire 
Pacific campaign. In the first World 
War, the commander, as an infantry- 
man in the Army, fought through the 
St. Mihiel and Argonne Forest cam- 
paigns. After those were over he 
served in the Army of Occupation in 
Germany. A graduate of Stetson Uni- 
versity, Commander Hutchins was 
American Legion commander of Post 
19 in Orlando and also leader of the 
Orlando Veterans of Foreign Wars. 


PHIL O’CONNEL, of West Palm 
Beach, has been reinstated as State’s 
Attorney for the 15th Judicial Circuit, 
comprising Broward and Palm Beach 
counties. O’Connell was on military 
leave of absence since August, 1943. 


The USS Saratoga is the navy home 
of LT. H. E. BLACK, former St. Pe- 
tersburg attorney. He is returning 
to the states after 32 months at sea. 
Although he has five battle stars and 
sufficient points to be released from 
the navy, his return to civilian life 
will be delayed as his ship is engazed 
in bringing troops home from the 
South Pacific. The Saratoga, queen 
of the flattops and veteran of many 
battles, was badly damaged off Iwo 
Jima last spring. Lt. Black serves as 
legal aide to his commanding officer 
and as a main battery control officer 
in the gunnery department aboard the 
“Sara.” 


G. EARL JAMES, who entered the 
Army August 16, 1941, as a private 
and advanced to the rank of Captain 
commanding the Counter Intelligence 
Corps Detachment of the London head- 


t 


quarters, Army Transport Command, 
has resumed civilian life and his pro- 
fession as an attorney. With Hugh 
Sutton for whose firm he previously 
was legal secretary, he is opening the 
partnership of Sutton and James at 
207 Sweet Building, Fort Lauderdale. 
Commissioned in March, 1943, James 
was first assigned to Omaha, Nebraska 
to the Headquarters of the 7th Serv- 
ice Command, District Intelligence Of- 
fice. From there he went to Washing- 
ton to the Headquarters Air Trans- 
port Counter Intelligence Division. He 
remained there until Sept. 29, 1943, 
when he was sent to London to head- 
quarters of the European ATC divi- 
sion. During his year overseas, Cap- 
tain James made trips to all parts of 
the United Kingdom, France and 
Africa in his work of detecting and 
preventing espionage and _ sabotage. 
On his return to this country in Sep- 
tember, 1944, he was placed on duty 
with headquarters of the Caribbean 
Division, West Palm Beach, and trans- 
ferred last May to the Fourth Air 


Force, San Francisco. 


LT. HERBERT S. HARRIS, Jr., 
1220 S. W. 23rd St. Miami, who cap- 
tured Hungarian. Field Marshal Qeichs 
during the last days of the European 
war, has arrived in Miami on terminal 
leave from the Army, and soon will 
enter a law firm in Miami. Attached 
to General Patton’s Third Army over- 
seas, Lt. Harris saw 18 months’ serv- 
ice with a combat unit and as military 
governor of a small German town near 
Nurenburg. He was awarded the 
Soldier’s Medal with Oak Leaf Cluster, 
one for entering an ammunition area 
during the seige of Cherbourg to lead 
a trapped contingent of troops to 
safety and the other for braving Ger- 
man fire and mines to rescue a man 
badly injured by a mine. Veteran of 
five. years’ Army service, he is the 
son of Lt. Comdr. and Mrs. H. S. Har- 
ris, Miami. 

FRANCIS P. WHITEHAIR is back 
from war. Whitehair, who served 


with the Navy for 30 months in the 
Pazific and came out a commander, 
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was released from active duty at mid- 
night October 10th. His experience 
in the Pacific, which included the Ta- 
rawa bombardment as flag secretary 
and legal officer to Adm. Casey Jones, 
has taught him a “little bit about our 
responsibilities to the people who live 
in the Pacific” he said. Whitehair 
was at first military government offi- 
cer for Vice Admiral J. H. Hoover, 
and it was his job to look after islands 
in the Marshall, Marianas and Caroline 
groups. He also was prisoner-of-war 
officer in the central Pacific and had 
charge of processing all Jap prisoners 
‘from Tarawa to Iwo Jima. 


JUDGE BILL BORING has re- 
turned to Vero Beach from Camp Polk, 
La., where has was separated from the 
armed forces on September 30, after 
serving four years and one month in 
the artillery. Judge Boring has re- 
sumed his law practice in Vero Beach 
and is associated with Judge L. M. 
Merriman. Offices are located on the 
second floor of the Arcade Building. 
Serving overseas for 11 months in 
Germany, France, Belgium and Lux- 
embourg, Judge Boring was summary 
court officer in Erlangen, Bavaria, 
Germany from the time the war ended 
until he was returned to the United 
States. He held the rank of Major 
for a considerable period of time. 
Judge Boring has three Battle Stars 
and the Bronze Star for participation 
in the battles of Metz, Bastogne, Roer 
River, Remagen and the Ruhr Pocket. 
He was with Patton’s Third Army for 
a portion of the time during the thick 
of battle. He was attached to Head- 
quarters, 3rd Corps Artillery. 


LT. COMMANDER PAUL E. RAY- 
MOND, who has recently been placed 
on inactive duty in the Naval Reserve, 
has opened law offices at 10 North 
Wild Olive Avenue, Daytona Beach, 
Florida. Mr. Raymond entered the 
Navy in July, 1942, and served as Of- 
ficer in Charge of the Combat Intelli- 
gence Unit of the Gulf Sea Frontier, 
the mission of which was anti-subma- 
rine warfare. After V-E Day he was 
transferred to New York for advanced 


intelligence instruction for assignment 
to the Amphibious Forces, being there 
when the war ended. He was Special 
Assistant to the United States Attor- 
ney General in 1937 and 1938 and was 


‘Dean of the Stetson Law School from 


1938 until 1941, when he accepted an 
appointment as Assistant Attorney 
General of Florida in order to aid in 
the organization of the newly created 
Florida Parole System. He was grad- 
uated. from the University of Iowa 
Law School, after which he did two 
years graduate work in the Harvard 
Law School. 


ARTHUR 8S. GIBBONS, Tampa at- 
torney, has been discharged from the 
service and resumed the practice of 
law. His offices are located in Suite 
918 First National Bank Building. 


The following members of the Jack- 
sonville Bar Association have recently 
returned from military service and re- 
sumed their practice of law in that 
city: P. DONALD DeHOFF, WIL- 
LIAM J. DeHOFF, MARION W. 
GOODING, WILLIAM A. HAL- 
LOWES, III, FRED H. KENT, RHY- 
DON C. LATHAM, C. A. LUCKIE, 
R. GAMBLE MANN, DAN R. 
SCHWARTZ, BRYAN SIMPSON, 
WILLIAM A. STANLEY, LAW- 
RENCE K. WALRATH, ROGER J. 
WAYBRIGHT, F. DEAN BOGGS, 
CHESTER BEDELL, CLYATT, C. 
BROWARD, JUDSON FREEMAN, M. 
W. GOLDSTEIN, 0. 0. McCOLLUM, 
Jr., and FULLER WARREN. 


WILLIAM A. HALLOWES, III, 
State’s Attorney, Jacksonville, who has 
been on military leave for three years 
has been placed on inactive duty. Hal- 
lowes is serving his third term as 
State’s Attorney, having been ap- 
pointed in 1937. He was unopposed 
for the office in the last two terms. In 
1942 he was granted a military leave 
from his post by Ex-Governor Hol- 
land and when he was re-named to 
the post this year, Governor Caldwell 
granted him a leave. He entered the 
Navy as a lieutenant, junior grade, 
and was later promoted to lieutenant. 
He served for 11 months with the am- 
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Hotel GEORGE 


WASHINGTON 
300 Rooms with : 
jath and Shower. 


RATES... from $2.50 
[Hotel FLAGLER now in War Service | 
EST: PA BEACH 


Hotel PENNSYLVANIA 
—formerly The Royal Worth— 
300 ayer with Baths and Showers 
Outstanding ho 


panahiy the year. tel service and 
modem conveniences for 
GA service. 


Hotel GEORGE WASHINGTON 


200 sper and Showers 
GARAGE service. 
w Reasonable Rates Posted in Every Room 


ROBERT KLOEPPEL MANAGEMEN 


- 


phibious force of the Pacific fleet. 
Inman P. Crutchfield has been acting 
State’s Attorney during Hallowes’ 
absence. 


Announcement of the formation of 
a law partnership by W. J. TOUCH- 
TON and GORDON MacCALLA was 
announced on November 2nd, in Win- 
ter Haven. MacCalla, who was a mem- 
ber of the Touchton firm before enter- 
ing the Navy in June 1942, has just 
been honorably discharged, returning 
to Winter Haven two weeks ago. One 
of the six MacCalla sons in the serv- 
ice, he spent 26 months at sea, most of 
it being in the North Atlantic and 
Mediterranean. 


LT. HUGH L. McARTHUR, Tampa 
attorney, who has been in the Navy 
since December, 1942, was home on 
terminal leave will return to the prac- 
tice of law in Tampa as soon as he re- 
ceives his final discharge. Lt. Mc- 
Arthur is admiral’s aide to Vice Adm. 
Land, commissioner of the War Ship- 
ping Administration and administra- 
tor of the War Shipping Administra- 
tion. When he first left Tampa he was 
assigned to the legal department of 
the War Shipping Administration and 
in August, 1943 was assigned to spe- 
cial service with the commander of 
the Seventh Service Fleet in Australia. 
He was injured October ist and re- 
turned to the United States in Febru- 
ary, 1944. He later was named special 
assistant to the Deputy administrator 
of the WSA before he became ad- 
miral’s aide. 

LT. COMDR. A. B. ANGLE, Tampa 
Attorney recently discharged from the 
Coast Guard has arrived home and 
said he expects to resume his law prac- 
tice. Angle served as executive offi- 
cer aboard a Coast Guard cargo ship, 
the U. S. S. Alibreo carrying supplies 
to the United States Seventh Fleet, 
and bases on the Admiralty Islands, 
New Hebrides and the Philippines. 


JACKSONVILLE 
: 
The Wonder Hotel of Aik CONDI 
the South. Radio end 
connection with lobby. 
RATES ... from $3.00 
Bath and Shower. 
Femed for ts hospitality 


Give Your 
Statutory Questions the benefit of 
Nationwide Construction 


When you have a question covered by a local 
statute, which has never bee: construed by 
‘your local courts, don’t overlook the fact that 

a similar or identical statute muy have been 

enacted and construed in some other jurisdic- 

tion— 


In such event, nationalize your local statute 
by consulting C. J. S. 


Because 


Regardless of where a statute may have been 
enacted, if it has been construed anywhere > 
the Corpus Juris Secundum System will give 
you that construction. 
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THREE “MUSTS” FOR THE 
FLORIDA LAWYER'S LIBRARY 


FLORIDA STATUTES ANNOTED 


Thirty Volumes and Current Pocket Parts 
A complete picture of the Florida Law in one place— 


The Text of the Law. 
Exhaustive History Notes. 
Full and Complete Annotations. 
Up-to-date Index. 
Exhaustive Cross-references. 
Annotations fully Indexed. 
Always to date by the most modern 
method of Supplementation. 


FLORIDA “LIFE-TIME” DIGEST 


Encyclopedic Digest of Florida Reports, 
15 Volumes and Current Pocket Parts. 


An encyclopedia of all the law in the decisions of the Florida Supreme 
Court and of the Federal Courts construing the Statute law of 


Florida, with a complete Table of Cases and an exhaustive Index 
to the whole Digest. 


FLORIDA SUPREME COURT REPORTS 
Vols. 1 to 22, Reprinted in Five Books 


A nile reproduction and contains all the decisions of the Florida 
Supreme Court prior to the Southern Reporter. 


Price and easy plan for 
payment upon request. 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 


ine Book Publishers Atlanta 2, Georgia 
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